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FIRST-TIER TRIBUNAL 
PROPERTY CHAMBER  
(RESIDENTIAL PROPERTY) 
 

 
Case Reference 
 

 
: 

 
CHI/00HA/LDC/2018/0050 

 
Property 
 

 
: 

  
Various properties in Bath as listed on the 
attached schedule 

 
Applicant 
 

 
: 

 
 Curo Places Limited 
 

 
Representative 
 

 
: 

 
  

 
Respondents 
 

 
: 

 
The Lessees 

 
Representative 
 

 
: 

 
 
 

 
Type of Application 
 

 
: 

 
To dispense with the requirement to 
consult lessees about major works 

 
Tribunal Member(s) 
 

 
: 

 
Mr D Banfield FRICS 

 
Date of Decision 
 

 
: 

 
21 August 2018 

 
 
 

DECISION 
 

 
 

The Tribunal grants dispensation from the consultation 
requirements of S.20 Landlord and Tenant Act 1985 in respect 
of the Applicant entering into multiple qualifying long-term 
agreements for the bulk purchase of gas and electricity for the 
period 1 October 2018 to 30 September 2021 with provision to 
extend for a maximum of a further two years.  
 
The dispensation is subject to the condition that each year the 
Applicant provides the Lessees with a short statement appended 
to the service charge accounts recording the Total Cost of energy 
incurred during the previous period together with an estimate 
of the cost that would have been incurred if energy had been 
procured under short term contracts. 
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Background 
 

1. This is an application for dispensation from the consultation requirements 
of Section 20 of the Landlord and Tenant Act 1985. (“the 1985 Act”) 
 

2. The Applicant explains that dispensation from consultation is sought in 
respect of multiple qualifying long-term agreements (“QLTAs”) to be 
entered into for the bulk purchase of gas and electricity for the period 1 
October 2018 to 30 September 2021 with provision to extend for a 
maximum of a further two years.  
 

3. The Tribunal made Directions on 20 June 2018 requiring the Applicant to 
send it together with a copy of the application to each Respondent.  
 

4. The Respondents were invited to complete a form and return it to the 
Tribunal indicating whether they agreed or objected to the application, 
whether they wished to remain as Respondents and whether an oral 
hearing was required. 
 

5. The Lessees were advised that if they agreed to the application or did not 
return the form they would be not remain as Respondents. 
 

6. One form was received by the Tribunal and although not returning a form 
to the Tribunal emailed comments were received from 4 lessees all of 
which will be referred to below. The remaining lessees have been removed 
as Respondents as referred to in paragraph 5 above. 
 

7. There has been no request for an oral hearing and the Tribunal therefore 
determines the matter on the papers received and in accordance with Rule 
31 of the Tribunal’s procedural rules. 

 
8. The only issue for the Tribunal is if it is reasonable to dispense with any 

statutory consultation requirements. This decision does not concern 
the issue of whether any service charge costs will be reasonable 
or payable. 
 

The Law 
 

9. The relevant section of the Act reads as follows: 
 

20ZA Consultation requirements:  
a. (1) Where an application is made to a Leasehold Valuation Tribunal 

for a determination to dispense with all or any of the consultation 
requirements in relation to any qualifying works or qualifying long-
term agreement, the Tribunal may make the determination if 
satisfied that it is reasonable to dispense with the requirements. 
 

10. The matter was examined in some detail by the Supreme Court in the case 
of Daejan Investments Ltd v Benson. In summary the Supreme Court 
noted the following 

a. The main question for the Tribunal when considering how to 
exercise its jurisdiction in accordance with section 20ZA (1) is the 
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real prejudice to the tenants flowing from the landlord’s breach of 
the consultation requirements. 

b. The financial consequence to the landlord of not granting a 
dispensation is not a relevant factor. The nature of the landlord is 
not a relevant factor. 

c. Dispensation should not be refused solely because the landlord 
seriously breached, or departed from, the consultation 
requirements. 

d. The Tribunal has power to grant a dispensation as it thinks fit, 
provided that any terms are appropriate. 

e. The Tribunal has power to impose a condition that the landlord 
pays the tenants’ reasonable costs (including surveyor and/or legal 
fees) incurred in connection with the landlord’s application under 
section 20ZA (1). 

f. The legal burden of proof in relation to dispensation applications is 
on the landlord. The factual burden of identifying some “relevant” 
prejudice that they would or might have suffered is on the tenants. 

g. The court considered that “relevant” prejudice should be given a 
narrow definition; it means whether non-compliance with the 
consultation requirements has led the landlord to incur costs in an 
unreasonable amount or to incur them in the provision of services, 
or in the carrying out of works, which fell below a reasonable 
standard, in other words whether the non-compliance has in that 
sense caused prejudice to the tenant. 

h. The more serious and/or deliberate the landlord's failure, the more 
readily a Tribunal would be likely to accept that the tenants had 
suffered prejudice. 

i. Once the tenants had shown a credible case for prejudice, the 
Tribunal should look to the landlord to rebut it. 
 

Submissions 
 

11. In a witness statement dated 31 July 2018 Mr Christopher Cox said that he 
was Head of Commercial Property Services and was responsible for the 
recovery of service charges and Section 20 consultations related to 
“QLTAs”.  
 

12. He explained that Curo spend three quarters of a million pounds each year 
on the provision of gas and electricity for both its estate, communal areas 
and office accommodation. For two years energy has been procured on 
364-day agreements obviating the need for S.20 consultation. Better rates 
could be obtained with a longer-term commitment but which would then 
be subject to the requirement to consult imposed by S.20 of the “1985 Act”. 
 

13. Due to the volatility of the energy market it is not possible to maintain a 
price during the lengthy consultation process. 
 

14. Mr Cox refers to the Tribunal’s decision on Knightstone Housing 
Association (CHI/40UE/LDC/2014/0029) in which dispensation was 
granted in similar circumstances.  
 



 4 

15. Mr Cox says that lessees are kept informed via consultation letters, 
information bulletins and posting the information on the Curo website. 
Curo offered to meet tenants in sheltered schemes and other supported 
housing schemes where meetings were more appropriate.  
 

16. Mr Cox concludes by referring to the minimal comments or objections 
received and that they have agreed to share the detail of the successful 
contract to highlight the transparency of the costs against competitive 
supply prices. 
 

17. The Tribunal received one form in which a leaseholder objected to the 
application. Copies of correspondence between the leaseholder and the 
Applicant are in the bundle at pages 99 to 106 which set out the lessee’s 
objections. 
 

18. In an email to the Applicant on 19 July 2018 the lessee agrees with the 
desire to reduce energy costs but considers that the Tribunal should 
impose a condition to make available to lessees the energy procurement 
costs in their totality which includes both Broker Contract and the Energy 
Contracts. He agrees that it would be appropriate to dispense with 
consultation with regard to the energy contract but on the condition that a 
consultation similar to S.20 is carried out in respect of the Broker contract. 
 

19. In response the Applicant emailed on 26 July 2018 explaining that the 
broker had been appointed following a benchmarking process and the 
selected Broker was 63% lower than the next lowest price. To enter into 
consultation would have prevented them from benefiting from the OJEU 
compliant framework used. The condition regarding making total energy 
costs available was considered acceptable. 
 

20. Comments received from the other 4 lessees were; 
 

a. Lights come on in bright sunlight 
b. Not persuaded full consultation is too slow 
c. Concern that dispensation would set a bad precedent 
d. Increase in service charges and lack of information on expenditure 

 
Determination 
 

21. I accept that the supply of energy is subject to volatility of costs and that 
the normal procurement process following consultation with lessees would 
prevent the Applicant from benefiting from the potential cost savings that 
are available. 
 

22. The lessee who has objected accepts that dispensation from consultation 
should be given subject to conditions. One of those conditions has been 
agreed by the Applicant, the other has not. 
 

23. The objections referred to at paragraph 20 are mainly in respect of the 
quality and cost of the service provided rather than whether dispensation 
should be given and can be addressed by an application under section 27A 
of the Landlord and Tenant Act 1985. To avoid such action, I would 
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suggest that the applicant investigates and rectifies the apparent issue with 
motion sensors not working correctly. 
 

24. This application is specific to the circumstances relating to the supply of 
energy and approval does not provide a precedence to any other 
applications. 
 

25. The test that I must apply in determining whether dispensation may be 
given is that set out by the Supreme Court in the Daejan decision referred 
to above. Clearly to remain on short term energy supply contracts when 
less expensive long-term contracts are available cannot be to the lessees’ 
advantage and the Tribunal is not therefore satisfied that they would be 
prejudiced by granting dispensation. 
 

26. Consideration must now be given to whether the dispensation should be 
made subject to conditions. The Applicant accepts and I agree that Lessees 
should regularly be made aware of the cost savings enjoyed over the costs 
available on the short-term market. In referring to costs I also agree that 
these should be the Total Costs including both the Energy and Broker 
contracts. 
 

27. I am not however satisfied that it is necessary to impose a condition in 
respect of the appointment of a Broker. The proposed appointment has 
been subject to benchmarking and follows an OJEU compliant procedure 
and as such I do not consider that the lessees are likely to suffer prejudice. 
 

28. The Tribunal therefore grants dispensation from the 
consultation requirements of S.20 Landlord and Tenant Act 
1985 in respect of entering into multiple qualifying long-term 
agreements for the bulk purchase of gas and electricity for the 
period 1 October 2018 to 30 September 2021 with provision to 
extend for a maximum of a further two years.  
 

29. The dispensation is subject to the condition that each year 
the Applicant provides the Lessees with a short statement 
appended to the service charge accounts recording the Total 
Cost of energy incurred during the previous period together 
with an estimate of the cost that would have been incurred if 
energy had been procured under short term contracts. 
 

30. For the avoidance of doubt “Total Cost” means the 
combined costs of energy supply and brokers charges. 
 

31. In granting dispensation in respect of part of the Application the 
Tribunal makes no determination as to whether any service 
charge costs are reasonable or payable. 
 
 

 
D Banfield FRICS 
21 August 2018 
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1. A person wishing to appeal this decision to the Upper Tribunal (Lands 
Chamber) must seek permission to do so by making written application to 
the First-tier Tribunal at the Regional office, which has been dealing with 
the case. The application must arrive at the Tribunal within 28 days after 
the Tribunal sends to the person making the application written reasons 
for the decision. 

 
2. If the person wishing to appeal does not comply with the 28-day time limit, 

the person shall include with the application for permission to appeal a 
request for an extension of time and the reason for not complying with the 
28-day time limit; the Tribunal will then decide whether to extend time or 
not to allow the application for permission to appeal to proceed. 
 

3. The application for permission to appeal must identify the decision of the 
Tribunal to which it relates, state the grounds of appeal and state the result 
the party making the appeal is seeking. 

 
 


